STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A SCHOOL EMPLOYEES )
ASSQOCI ATI ON, )
) Case No. S CE-428
Charging Party, )
: ) Request for Reconsideration
V. ) PERB Deci sion No. 360
ARCCOHE UNI ON SCHOOL DI STRI CT, 9 PERB Deci si on No. 360a
)

Respondent . ) May 16, 1984

Appear ances; WIliamC. Heath, Attorney for California School
Enpl oyees Association; Donald R Morris, Superintendent, for
Arcohe Union School District.

Bef ore Hesse, Chairperson; Jaeger and Burt, Menbers.
DECI SI ON
BURT, Menber: The Public Enploynent Relations Board (PERB
or Board) having duly considered the request for

reconsi deration® filed by the California School Enployees

'PERB rules are codified at California Administrative
Code, title 8, section 31001 et seq. PERB rule 32410(a)
provi des:

Any party to a decision of the Board

itself may, because of extraordinary
circunstances, file a request to reconsider
the decision . . . . The grounds for
requesting reconsideration are limted to
clainms that the decision of the Board itself
contains prejudicial errors of fact, or
new y di scovered evidence or |aw which was
not previously available and could not have
been di scovered with the exercise of
reasonabl e diligence.



Associ ation (CSEA or Association) hereby grants that request,

in part, for the limted purpose set forth bel ow

DI SCUSSI ON

In Arcohe Union School District (11/23/83) PERB Deci sion

No. 360, the Board affirned the Adm nistrative Law Judge's
(ALJ) finding that the Arcohe Union School District (D strict)
vi ol at ed subsections 3543.'5(a), (b) and (c) of the Educationa
Enpl oynent Rel ations Act (EERA)? by subcontracting custodi al
services fornerly provided by unit enployees (in this case, two
enpl oyees funded under the Conprehensive Education and Training
Act or CETA).

By way of fenedy, the ALJ ordered the District to rescind
the subcontract, to return the cleaning work to classified
enpl oyees of the District, and to negotiate before naking any

further change. Specifically, he ordered the District to cease

2The EERA is codified at Government Code section 3540
et seq. All statutory references herein are to the Governnent
Code unl ess otherw se indicated.

Section 3543.5 provides that it shall be unlawful for a
publ i c school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.
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and desist from subcontracting w thout negotiating wth CSEA,
and to refill the custodial positions replaced by the
contracting out with District classified enpl oyees represented
by CSEA.

The Board altered the proposed renedy. It ordered the
District to rescind the subcontract, and to cease and desi st
from

Engaging in unilateral action regarding
matters within the scope of representation
by inplenenting any nethod of providing the
| evel of custodial services which it
furnished prior to expiration of funding of
two CETA-funded custodians in April of 1981,
wi t hout furnishing notice and an opportunity
to negotiate regarding any such decision to
CSEA.

CSEA requests reconsideration of the Board's renedy in this
case, arguing that a return to the status quo includes a return
of two custodial positions to the unit.

In Arcohe, supra, the decision to lay off the CETA

enpl oyees was not that of the District, but rather resulted
fromthe elimnation of CETA funding. The District decided to
mai ntai n the sane | evel of services, however, through
subcontracting. The Board enphasized in its decision that the
District was entitled to determne the |evel of services as
part of its managenent prerogative; however, it could not

mai ntain the forner level of services by subcontracting w thout
first negotiating with the exclusive representative. In
ordering the work returned to the unit but declining to order
the positions restored, the Board left to managenent the

determ nation of what |evel of services it would provide while
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assuring that the work would remain within the unit. Further,
since the District did not decide to lay off these individuals
or to elimnate the positions, the Board declined to direct the
District to reinstate either the positions or the termnated

i ndi vi dual s:

We see no reason to reconsider the Board' s renedial order.
The Board's Order, as witten, adequately protects enployees by
returning the work to the unit and requiring that the District
negotiate with the exclusive representative concerning in-scope
matters before restoring the previous |evel of services in any
fashion. W therefore deny reconsideration of the Board's
O der.

CSEA al so argues that anyone who suffered a nonetary | oss
as a result of the unlawful unilateral transfer should be
reinbursed with the specifics of reinbursenent to be |eft to a
conpl i ance hearing. The Association, however, offers no hint
of what those |osses mght be, or who may have suffered them
nor does it point to any such evidence in the record. W
therefore refuse to reconsider our renedy on those grounds.

Finally, CSEA asks that the order be nodified to substitute
the "Arcohe School d assified Enpl oyees Associ ation" (ASCEA)
for "CSEA" in the Board's order, since that organization now
represents classified enployees in the unit. It notes,
however, that it has pursued this matter in order to protect

the rights of the unit it fornerly represented, and that there



is no prejudice nerely because the ASCEA was not joined. The
District concurs that there is a new representative.

The Board's representation file, of which we take
adm ni strative notice, reveals that the decertification
el ecti on was conducted at Arcohe in Decenber 1982, and ASCEA
was certified as the exclusive representative of classified
enpl oyees on Decenber 3, 1982.

Wil e both the Respondent's exceptions to the ALJ's
deci sion and the Charging Party's response were apparently
filed shortly after the date of the decertification, there is
no mention in the parties' papers of that fact until the
instant request for reconsideration. CSEA s request for
reconsi deration and the response thereto were served on the new
representative, but the ASCEA has not participated in any way
in the case. However, none of the parties allege that the
ASCEA was an indispensable party to the proceedi ngs, or that
the interests of the enployees were not fully protected by

CSEA. (See Al um Rock Union Elenentary School District

(6/27/83) PERB Decision No. 322.) The Board's Oder and Notice
will therefore be nodified to reflect the change in

certification.

ORDER

Havi ng shown no "extraordinary circunstances" within the
meani ng of rule 32410, the request for reconsideration of PERB
Deci sion No. 360 is hereby granted only for the limted purpose
of nodifying the order in that case to reflect the fact that
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CSEA no longer represents classified enpl oyees at Arcohe. The
Order and Notice are therefore nodified as foll ows:

Upon the foregoing findings of fact, conclusions of |aw,
and the entire record in case No. S-CE-428, and pursuant to
Gover nment Code subsection 3541.5(c), it is hereby ORDERED t hat
t he Arcohe Union School District board of trustees and
superintendent and their respective agents shall:

A CEASE AND DESI ST FROM

Engaging in unilateral action regarding matters within
the scope of representation by inplenenting any nethod of
providing the level of custodial services that it furnished
prior to expiration of funding for two CETA-funded custodi ans
in April of 1981, wthout furnishing notice and an opportunity
to negotiate regarding any such decision to the exclusive
representative.

B.  TAKE THE FOLLON NG AFFI RVATI VE ACTI ON TO EFFECTUATE
THE PURPOSES AND POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Rescind the subcontract for custodial services
entered into with "Services Unlimted" and/or any other such
subcontracts for custodial services.

2. Prepare and post, no later than thirty-five (35)
days after service of this Decision, at all work |ocations
where notices to enployees are custonarily placed, copies of
the Notice to Enpl oyees attached as an Appendi x hereto, signed

by an aut horized agent of the enployer. Such posting shall be



mai ntained for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to insure that this Notice is
not reduced in size, defaced, altered or covered by any
material .

3. Provide witten notification of the actions taken
to conply with this Oder to the regional director of the
Publ i ¢ Enpl oynent Rel ations Board, in accordance wth her

i nstructi ons.

Chai rperson Hesse and Menber Jaeger joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. S CE-428 in
which all parties had the right to participate, it has been
found that the Arcohe Union School District violated the
Educati onal Enpl oynent Rel ations Act, Governnent Code
subsections 3543.5(a), (b) and (c) by subcontracting unit work
W t hout providing notice and a reasonable opportunity to
negotiate to the exclusive representative of our classified
enpl oyees.

As a result of this conduct, we have been ordered to post
this Notice, and we wll:

A.  CEASE AND DESI ST FROM

Engaging in unilateral action regarding matters within
the scope of representation by inplenenting any nethod of
providing the |level of custodial services which it furnished
prior to expiration of funding for two CETA-funded custodi ans
in April of 1981, w thout furnishing notice and an opportunity
to negotiate regarding any such decision to the exclusive
representative.

B. TAKE THE FOLLOW NG AFFI RVMATI VE ACTI ON DESI GNED TO
EFFECTUATE THE PURPOSES AND POLI CI ES OF THE ACT:

Resci nd the subcontract for custodial services entered
into wwth "Services Unlimted" and/or any other such
subcontracts for custodial services.

Dat ed: ARCOHE UNI ON SCHOOL DI STRI CT

By:

Aut hori zed Representative

THIS IS AN OFFI CI AL NOTI CE. | T MUST REMAIN POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL..



